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STATE OF ILLINOIS ) D Affirm and adopt (no changes) D Injured Workers® Benefit Fund (§4(d))
) SS. D Affirm with changes |:| Rate Adjustment Fund (§8(g))
COUNTY OF COOK ) [ ] Reverse [ second Injury Fund (§8(e)18)
[ ] PTD/Fatal denied
|X’ Modify & None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

FERMIN RIVERA,

Petitioner, 1 4 E @{I C C @ 3 9 9

Vs, NO: 10 WC 33061

LABOR SOLUTIONS,

Respondent.

DECISION AND OPINION ON REMAND

This matter comes before the Commission on remand from the Circuit Court. Pursuant to
the Circuit Court’s Order dated September 12, 2013, Judge Robert Lopez Cepero found that the
Commission exceeded the scope of his first remand Order dated September 26, 2012. Judge
Cepero ordered the findings on causal connection in the IWCC’s Decision dated January 15,
2013 stricken. This matter was remanded back to the Commission to document specifically its
calculation of the medical award with a thorough explanation of the amount awarded.

In his previous Order dated September 26, 2012, the Circuit Court ordered the
Commission to “document specifically its calculation of the medical award with a thorough
explanation of the final order amount.” In conformance with that Order, the Commission, in its
Decision and Opinion on Remand dated January 15, 2013, authored a nine page decision
explaining its award of the medical bills.

The Commission found that the Respondent was not liable for the EMG/NCV in the
amount of $8,609.00; that Respondent was not liable for the low back physical therapy after
September 3, 2010 totaling $2,112.00; that the medical bills from Medicos Pain & Surgical
Specialists totaling $12,843.52 were not reasonable or necessary; and, that the non-emergency
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transportation charges provided by Marque Pain & Surgical Specialists in the amount of
$2,000.00 were unreasonable and unnecessary. The Commission relied upon the totality of the
record and in part upon the opinions of Dr. Jesse Butler and Dr. Edward Pillar in support of its
Decision.

The Commission’s Decision and Opinion on Remand dated January 15, 2013 did not rely
upon any new or different causal connection opinions. The opinions of Dr. Butler and Dr. Pillar
were admitted into evidence and without objection during the January 3, 2011 arbitration
hearing. The Commission adopted the opinions of Dr. Butler and Dr. Pillar. Those opinions were
relied upon as they are an integral part of the record. The Commission therefore affirms the
award from its Decision and Opinion on Remand dated January 15, 2013 and again relies upon
the same opinions and evidence contained in the record.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The Commission makes the following findings:

1. Mr. Rivera testified that he was employed with Labor Solutions (a staffing agency) for
approximately four years. T.6-7. Through Labor Solutions, the Petitioner worked for
CPC Laboratories performing maintenance and cleaning. T.7.

2

On June 7, 2010, the Petitioner was cleaning fluids when he slipped and fell at CPC
Laboratories. T.9-10. Immediately after the accident, Petitioner completed an accident
report and was taken to Concentra Medical Center. T.10.

3. According to the Concentra records, the Petitioner reported pain in his left shoulder,
elbow and wrist. PX.1. While the Petitioner testified that he complained of back pain
while at Concentra, the Concentra medical record indicates that Petitioner stated that he
slipped and fell on his left shoulder, elbow and hurt his wrist. T.21 & PX.1. The
examination revealed full range of motion of the neck. There was tenderness of the
lateral aspect of the shoulder and deltoid, and normal rotator cuff motion. /d.  X-rays of
the left wrist and shoulder were negative. Mr. Rivera was given light duty restrictions
and returned to work. T.11. The Petitioner testified that he was later given an assistant
because he was in “bad condition.” T.12. The Concentra record is silent as to complaints
of injury to the back.

4. The Petitioner presented to Concentra on June 10, 2010 with continued complaints of left
shoulder, elbow and wrist pain. PX.1. Examination of the shoulder revealed tenderness of
the AC joint with rotation. /d. He was returned to regular duty. /d. Petitioner followed-up
with Concentra on June 14, 2010 and June 16, 2010 with continued complaints of
shoulder, elbow and wrist pain. /d. Again, the records from Concentra contain no
reference of low back pain.
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5. In contrast to the medical records, the Petitioner testified that during his second and third
visits with Concentra, he complained of low back pain and informed the doctors he
continued to be in “bad shape.” T.23.

6. On June 18, 2010, Mr. Rivera presented to Concentra and noted pain in the left wrist,
elbow and shoulder, and pain in the lumber region. PX.1. He denied any radiation or
prior injury and his symptoms were exacerbated by flexion and lifting. /d. Examination
of the lumbar region revealed a negative bilateral leg raise, normal sensation and
tenderness of the right paraspinous muscle. /d. Petitioner was diagnosed with a lumbar
strain, wrist contusion and shoulder strain. He was given work restrictions consisting of
no lifting over 20 pounds, no bending more than 3 times per hour and no squatting,
pushing or pulling. /d. An x-ray of the lumbar spine revealed spurs of the osteopenia.
There were no fractures, subluxation, spondylolosthesis or spina bifida. However,
degenerative facet arthropathy was seen. /d.

7. On June 25, 2010, Mr. Rivera presented to Concentra and reported that he had been
working within his work restrictions. His pain was located in the anterior aspect of the
left shoulder and left posterolateral aspect of the trunk. He rated his pain as a 1 out of 10.
The pain did not radiate into his leg. The diagnosis was a shoulder strain, wrist contusion
and contusion of the lumbar region. Petitioner was discharged from care and returned to
work with no restrictions.

8. The Respondent referred Mr. Rivera to Dr. Edward Pillar of Excel Occupational Health
Clinic. The Petitioner presented to Dr. Pillar on July 27, 2010 and complained of pain.
T.12 and PX.2. The Petitioner provided a history of his injury and noted that he
experienced pain in the left shoulder, forearm and wrist along with pain in the right low
back. PX.2. Petitioner reported that he was discharged from Concentra, that therapy
provided no relief and that he continued to experience pain in the left shoulder and right
low back. Hd.

9. Dr. Pillar’s examination revealed a negative bilateral straight leg raise and good active
range of motion in the lumbar spine with no lumbar paraspinal muscle spasms. PX.2. He
had tenderness to palpation in the lumbar paraspinal musculature; however, Dr. Pillar
noted Petitioner required a significant amount of encouragement to give full strength
during manual muscle testing. He did not demonstrate any focal weakness around the
left shoulder. /& O’Brien signs were essentially negative on the left and right. Petitioner
was diagnosed with persistent low back pain and a left shoulder contusion. He was
allowed to continue to perform his regular work activities. /d.

10. Mr. Rivera presented for a follow-up visit with Dr. Pillar on August 3, 2010 with
continued complaints of left shoulder pain and low back pain that radiated down his right
leg. He rated his pain as 5 out of 10. PX.2. Dr. Pillar reviewed the records from
Concentra and noted there were no complaints of low back pain. /d. Examination of the
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low back showed no evidence of radiation to the leg and Dr. Pillar returned Petitioner to
work without restrictions. /d.

11. On August 10, 2010, the Petitioner had continued complaints of left shoulder pain along
with pain down the right side of his leg. PX.2. Petitioner noted physical therapy from
Concentra provided very little relief. The straight leg raise examination was positive on
the right and negative on the left. There were positive Waddell signs and the doctor
noted complaints of “RLE pain of shoulder not withstanding negative ss (b), +biceps on
L&R (denies previous shoulder injury).” Id. Petitioner was diagnosed with low back pain
with possible lumbar radiculopathy, left shoulder pain and right shoulder weakness.
Petitioner was again given no work restrictions.

12. On August 17, 2010, Mr. Rivera underwent another examination with Dr. Pillar. Dr.
Pillar noted that he discussed this matter with Petitioner’s physical therapist who stated
that Petitioner demonstrated inconsistent findings on examination and demonstrated
positive Waddell signs. The physical therapist reported that the indications suggested
Petitioner was fabricating or at least exaggerating his low back pain complaints. Jd.

13. Dr. Pillar noted that Petitioner’s right and left shoulder demonstrated equal active range
of motion. PX.2. The impingement signs were negative on the left. The straight leg raise
was negative bilaterally in both the supine and seated position. Petitioner demonstrated
full active range of motion in the lumbar spine with encouragement to give full effort.
The Waddell signs were again positive with Petitioner complaining of low back pain with
compression on top of his head. Dr. Pillar noted that there were no consistent objective
abnormalities on examination and he demonstrated inconsistent findings on examination.
Dr. Pillar could not relate any of Mr. Rivera’s current complaints to the work-related
injury of June 2010. /d. Petitioner was given no work restrictions and discharged from
care. Id.

14. Mr. Rivera testified that he decided to go to Marque Medicos for treaiment. Petitioner
was examined by Sophia James, D.C. on August 30, 2010. T.26. Petitioner complained of
left shoulder pain and a constant, pulsating low back pain going into the right leg down
into the posterior knee. Petitioner rated his left shoulder pain as 6 out of 10. Jd.

15. Dr. James’ examination revealed some hyperinicity and tenderness of the left upper
trapezius and left rhomboid. Active range of motion of the left shoulder revealed
Petitioner could do flexion to 50 degrees, extension to 20 degrees and abduction to 70
degrees. PX.3. The internal and external rotation was within normal limits, but there was
discomfort with external rotation. /d. Examination of the lumbar spine revealed active
range of motion with flexion of 80/90 degrees and pain with extension of 20/30 degrees.
Id. There was right and left rotation of 20/30 degrees with pain. /d. Deep tendon reflexes
of the lower extremities were 2+ bilaterally. The bilateral dermatomal sensation was
normal from L3 to S1 and muscle testing of the lower extremity was also within normal
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16.

17.

18.

19.

21.

limits at 5/5 bilaterally. /d. The x-ray of the left shoulder and lumbar spine revealed no
evidence of fracture. dislocation, osseous or joint pathology. /d. Petitioner was diagnosed
with left shoulder pain, low back pain and right lumbar spine radiculitis. He was
prescribed physical therapy and an MRI of the left shoulder and lumbar spine was
recommended. Directly afier the examination, Dr. James opined that Mr. Rivera’s
accident of June 7, 2010 caused his current symptoms. /d.

An MRI of the left shoulder and lumbar spine was performed on September 3, 2010.
PX.3. According to Dr. James, the MRI of the left shoulder revealed a large, full
thickness tear involving portions of the infraspinatus and supraspinatus tendons. /d.
There was a retraction to the mid portion of the humeral head and a small effusion. The
MRI of the lumbar spine revealed numerous disc bulges from L2-L3 through L5-S1. Dr.
James noted that the largest disc bulge at L4-L5 measured Smm. /d.

On September 9, 2010, Mr. Rivera underwent a pain management consultation with Dr.
Andrew Engel of Medicos Pain and Surgical Specialists on referral by Dr. James. PX.3.
Examination revealed decreased range of motion to the left shoulder secondary to pain
and full range of motion of the cervical spine. /d The lumbar extension was limited
secondary to pain and there was no S1 tenderness. /d.  The straight leg was negative on
the left. /Jd An EMG was recommended and it was noted Petitioner would visit Dr. Ellis
Nam, an orthopedic surgeon, for the tendon tear. In the notes, Dr. Nam recorded that the
Petitioner stated that he did not want to return to work. Regardless, Dr. Nam released
Petitioner to work with restrictions. Dr. Engel opined Petitioner’s condition was related
to his work accident.

An EMG study was performed on September 10, 2010. The needle examination of the
right lower extremity musculature and lumbar paraspinal muscle was normal. There was
no evidence of acute de-nervation of the lumbosacral nerve root and no evidence of a
peripheral entrapment or polyneuropathy.

Petitioner met with Dr. Nam on September 13, 2010 and noted persistent pain and
weakness. He described his pain as very aggressive. PX.5. Examination of the cervical
spine revealed good range of motion and there was some tenderness of the left shoulder
along the AC joint. /d, Dr. Nam reviewed the MRI findings of the left shoulder and noted
a large nature of fluid, which was suggestive of acute injury. Dr. Nam recommended left
shoulder arthroscopy intervention. /d. Dr. Nam took Petitioner off work until October
11,2010. PX.3.

. Petitioner underwent nine additional therapy sessions between September 14, 2010 and

October 29, 2010 with Marque Medicos and Medicos Pain & Surgical Specialists.

Dr. David Raab performed a Section 12 examination of the left shoulder at the request of
the Respondent on November 1, 2010. RX.1. Dr. Raab noted that Petitioner had a rotator



10 WC 33061 141%@CC@399

Page 6

22.

23.

24.

25,

cuff tear of the left shoulder. There was evidence of retraction of the supraspinatus,
subchondral cyst at the insertion of the supraspinatusm, as well as some atrophy of the
supraspinatus that was indicative of chronicity of the rotator cuff tear. /d. He opined the
tear was pre-existing and not related to the injury of June 7, 2010. /d The need for
surgery was not causally related to the fall and would have occurred with or without the
work-related injury. /d. He found any work restrictions would not be related to the injury
of June 7, 2010. Mr. Rivera was at MMI. /d

Dr. Jesse Butler performed a Section 12 examination of the lumbar spine at the request of
the Respondent on November 3, 2010. RX.3. Dr. Butler did not agree with the
conclusion that the MRI revealed disc buiges. He noted the MRI was “remarkably”
normal for Petitioner’s age. /d. He found the back injury was not causally related to the
work accident and Petitioner could return to work full-duty. /d. No additional physical
therapy was needed as Petitioner had reached MMI and no additional care was necessary.
He noted the EMG was not medically indicated and he underwent excessive physical
therapy. Id.

Petitioner testified the Section 12 examination of the left shoulder lasted 30 minutes and
the Section 12 examination of the low back lasted 5 minutes. T.20.

On November 8, 2010, Petitioner underwent an L4-L5 transforaminal epidural steroid
injection, which provided minimal relief. PX.4. and T.17.

Petitioner testified that he continues to experience pain in his left shoulder, elbow and
right side of his back along with a pulling sensation that goes down his right leg. T.11
Petitioner testified he had no previous injuries, accidents or treatment to his left shoulder,
right leg or low back. T.18-19. He is still off work at the recommendation of his doctors.
T.17. The physical therapy for his back was suspended, and he receives one day of
therapy only for his shoulder. T.18. Petitioner rated his current back pain as 5 out of 10
and his shoulder pain as 7 out of 10. /d.

The Commission is not bound by the arbitrator's findings, and may properly determine

the credibility of witnesses, weigh their testimony and assess the weight to be given to the
evidence. R.A. Cullinan & Sons v. Industrial Comm'n, 216 11l. App. 3d 1048, 1054, 575 N.E.2d
1240, 159 I1l. Dec. 180 (1991). It is the province of the Commission to weigh the evidence and
draw reasonable inferences therefrom. Niles Police Department v. Industrial Comm'n, 83 111, 2d
528, 533-34, 416 N.E.2d 243, 245, 48 1ll. Dec. 212 (1981). Interpretation of medical testimony is
particularly within the province of the Commission. A. O. Smith Corp. v. Industrial Comm'n, 51
M. 2d 533, 536-37, 283 N.E.2d 875, 877 (1972).

Under Section 8(a) of the Act, the claimant is entitled to recover reasonable medical

expenses that are causally related to the accident and that are determined to be required to
diagnose, relieve, or cure the effects of a claimant's injury. University of lilinois v. Industrial
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Comm’n, 232 11l.App.3d 154, 164, 596 N.E.2d 823, 173 Ill.Dec 199 (1992). The claimant has the
burden of proving that the medical services were necessary and the expenses incurred were
reasonable. F&B Manufucturing Co. v. Industrial Comm'n, 325 1ll. App. 3d 527, 534, 758
N.E.2d 18, 259 IIl. Dec. 173 (2001). Whether an incurred medical expense was reasonable and
necessary and should be compensated is a question of fact for the Commission. University of
Hlinois, 232 11l. App. 3d at 164. A decision must be supported by facts contained in the record
and not based on mere speculation or conjecture. [lfinois Bell Telephone Company v. Industrial
Conun'n, 265 1ll. App. 3d 681, 638 N.E.2d 307 (1994).

It is the function of the Commission to resolve disputed questions of fact and evidentiary
conflicts. Specror Freight Systems v. Industrial Comm., 93 111.2d 507 (1983). In deciding such
conflicts, it is well established that the Commission has the authority to draw reasonable
inferences from both direct and circumstantial evidence. County of Cook v. Industrial
Commission, 69 111.2d 10, 12 (1977).

The Commission adopts the Decision of the Arbitrator concluding that Mr. Rivera’s left
shoulder injury was caused by the work accident. Therefore, the Commission affirms the award
of TTD, unpaid medical bills and prospective medical as it relates to the left shoulder injury.

However, with regard to the low back injury, the Commission finds that the evidence
demonstrated that Petitioner sustained a lumbar strain only as the result of his work-related
accident. When Petitioner first sought treatment, the medical records contained no mention of a
back injury. Before June 18, 2010, despite the fact that Petitioner was treated several times for
the shoulder injury, there was no documented low back complaint.

Petitioner’s own physical therapist found inconsistent findings as well as positive
Waddell findings. He noted the Petitioner was exaggerating his lower back complaints on August
17, 2010. The physical therapist noted that additional physical therapy would be of limited
benefit to Petitioner.

Dr. Butler reviewed the August 31, 2010 x-ray and the September 3, 2010 lumbar MRI.
He noted it showed no evidence of disc herniation or stenosis and it was “remarkably” normal.
Dr. Butler found no disc bulges and did not agree with the finding of a 3mm to 5mm disc bulge.
Dr. Butler opined that no treatment was indicated, no condition of ill-being was related to his
accident, additional physical therapy was not needed, and Petitioner was at MMI. Dr. Butler
opined the Petitioner had excessive physical therapy, and no objective evidence indicated a need
for the EMG/NCV.

The EMG was not reasonable and necessary as there is no medical evidence indicating a
need for the EMG. This is corroborated by the fact that the EMG was normal and revealed no
evidence of acute de-nervation of the lumbosacral nerve root, and no evidence of a peripheral
entrapment or polyneuropathy. The lack of objective medical evidence in the records coupled
with the negative x-ray and MRI, the positive Waddell findings, the opinion that the Petitioner
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exaggerated his low back complaints as noted by the therapist, and the opinions of Dr. Butler and
Dr. Pillar cause the Commission to conclude that the EMG/NCV performed on September 10,
2010 was unreasonable and not medically necessary. Therefore, the Respondent is not liable for
payment of the EMG/NCYV in the amount of $8,609.00.

According to the medical records, the Petitioner received physical therapy for his back
and shoulder from August 30, 2010 through September 20, 2010 and also on October 8, 2010,
October 27, 2010, November 1, 2010 and November 9, 2010, Petitioner failed to demonstrate
sufficient credible evidence to support that continued physical therapy after September 3, 2010
was reasonable and necessary. Petitioner’s statement to Dr. Nam that he did not want to return
to work, the positive Waddell signs during examination on August 17, 2010, the therapist notes
that he was exaggerating his symptoms, the normal x-rays and normal MRI combined with the
opinions of Dr. Butler and Dr. Pillar all indicate that medical treatment after September 3, 2010
was not necessary. The Commission finds that the physical therapy to the back after September
3, 2010 was excessive and unreasonable. The Commission finds that the Respondent is not
liable for the low back physical therapy after September 3, 2010 totaling $2,112.00.

The Commission further finds that based on the lack of objective medical evidence in the
records, the negative x-ray and MRI, the positive Waddell findings, the opinion that the
Petitioner exaggerated his low back complaints, and the opinions of Dr. Butler and Dr. Pillar, the
treatment received from Medicos Pain & Surgical Specialists totaling $12,843.52 was
unreasonable and not medically necessary. Therefore, the Commission finds that the Respondent
is not liable for those payments totaling $12,843.52.

The Commission also finds that the non-emergency transportation provided by Marque
Pain & Surgical Specialists was unreasonable. The Commission therefore finds that the
Respondent is not liable for those payments totaling $2,000.00.

The Commission finds that the Respondent is liable for the medical bills from Dr. Nam
totaling $501.00, Archer MRI totaling $3,106.00, Specialized Radiology Consultants totaling
$115.00, and Marque Medicos totaling $5,154.00.

IT IS THEREFORE ORDERED BY THE COMMISSION that Respondent shall pay to
the Petitioner the sum of $245.33 per week for a period of 16 weeks, that being the period of
temporary total incapacity for work under §8(b), and that as provided in §19(b) of the Act, this
award in no instance shall be a bar to a further hearing and determination of a further amount of
temporary total compensation or of compensation for permanent disability, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
the sum of $8.876.00 for medical expenses under §8(a) of the Act and subject to the medical fee
schedule.
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay for
prospective medical care, specifically left shoulder arthroscopy, subacromial decompression, and
rotator cuff repair along with all related benefits.

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid. if any, to or on behalf of Petitioner on account of said accidental injury.

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at

the sum of $12,900.00. The party commencing the proceedings for review in the Circuit Court
shall file with the Commission a Notice of Intent to Fil or.Revaew in Circuit Court.

DATED: MAY 30 2014 ﬁ

Mlchae‘J Brennan

MIB/tdm
0: 5-6-14 : ‘ (
> Kev1é<'\jv_—Lml:b)0rd|
T Tl

Thomas J. Tyrrel/ f
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STATE OF ILLINOIS ) D Affirm and adopt (no changes) I:] Injured Workers” Benefit Fund (§4(d))
) SS. I___] Affirm with changes D Rate Adjustment Fund (§8(g))
COUNTY OF LA SALLE ) D Reverse D Second injury Fund (§8(e)!8)
[ ] pTD/Fatal denied
X] Modify down IZI None of the above
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION
Jeff Hickman,
Petitioner, 1 4 I w C C @ 4 0 @
Vs. NO: 07 WC 56155

HCR Manor Care Normal #401,

Respondent.

DECISION AND OPINION ON REMAND

This matter comes before the Commission on Remand from the Circuit Court of Illinois.
The Circuit Court vacated the Commission’s Decision vacating the Arbitrator’s award of
benefits. Timely Petition for Review having been filed by the parties herein and notice given to
all parties, the Commission, after considering the issues of temporary total disability, medical
expenses, prospective medical care, credit due Respondent, and evidentiary issues, and being
advised of the facts and law, modifies the Decision of the Arbitrator as stated below and
otherwise affirms and adopts the Decision of the Arbitrator, which is attached hereto and made a
part hereof. The Commission further remands this case to the Arbitrator for further proceedings
for a determination of a further amount of temporary total compensation or of compensation for
permanent disability, if any, pursuant to Thomas v. Industrial Commission, 78 1ll.2d 327, 399
N.E.2d 1322, 35 1ll.Dec. 794 (1980).

This matter was originally tried before Arbitrator Falcioni on September 11, 2008 as a
19(b) hearing. Arbitrator Falcioni issued his decision on September 22, 2008, finding that
Petitioner suffered a work-related injury and awarded temporary total disability benefits and
medical expenses. Respondent filed a Petition for Review. On October 7, 2009 the Commission
found that Petitioner’s failure to provide his Social Security Disability records and refusal to sign
a consent form releasing the Social Security Disability records to Respondent was sufficient to
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infer that the Social Security Disability records most likely contained information unfavorable to
Petitioner and inconsistent with the Arbitrator’s finding that Petitioner suffered an aggravation of
his pre-existing conditions on August 20, 2007. The Commission remanded the case back to the
Arbitrator for further proceedings to allow Petitioner the opportunity to provide the Social
Security records.

Petitioner appealed the Commission Decision to the Circuit Court. On June 25, 2010,
Circuit Court Judge Scott Drazewski remanded the case back to the Arbitrator with instructions
for “Petitioner-Appellant to either provide the prior Social Security Disability records, or, if
Petitioner continues to refuse to provide the records, then the Arbitrator will render a new
decision that takes this refusal into account.”

The matter was heard on remand before Arbitrator Falcioni on March 21, 2013.
Petitioner’s then available Social Security Disability records were entered into evidence, as was
the original record of the September 11, 2008 hearing. Petitioner’s counsel explained, and
Respondent’s counsel agreed, that the parties were proceeding “on the previous 19(b) decision
for the medical and TTD accrued through the date of arbitration on 9/11/08 only. Those are the
only issues up on review. We want to preserve all appeal rights with the original decision. We
want to preserve our right to TTD, medical and permanency after the 9/11/08 decision to be
decided at a later date.” (T.8)

After reviewing the Social Security Disability records entered into evidence, the
Arbitrator determined in his April 2, 2013 decision that “no new relevant evidence... [was]
produced through the Social Security record which would affect [the Arbitrator’s] opinions of
causation on Petitioner’s left knee, cervical area, or SI joint problems.” The Arbitrator re-issued
his original September 22, 2008 decision finding that Petitioner suffered an aggravation of his
pre-existing left knee, low back and SI joint, and cervical spine conditions on August 20, 2007
and that his conditions were all causally related to the August 20, 2007 accident. The Arbitrator
reinstated his original awards of temporary total disability benefits and medical expenses.

The Commission notes, as did the Arbitrator, that the Social Security Disability records
that were produced include almost all of the same medical records provided at the original
September 11, 2008 hearing. Most of the additional records released by the Social Security
Administration that were not provided at the September 11, 2008 hearing dealt with unrelated
medical issues and/or mentioned that Petitioner suffered from ongoing left knee, neck and low
back issues prior to the August 20, 2007 accident, a fact that had been established with the
medical records that had been originally provided at the September 11, 2008 hearing. Therefore,
the Commission agrees with the Arbitrator that there was “no adverse new information™ in the
Social Security Disability records that were received. The Commission notes that the complete
Social Security Disability record is no longer available. (PX20)

After reviewing and considering the Social Security Disability records that were
produced and the evidence provided at the original September 11, 2008 hearing, the Commission
finds that Petitioner suffered a temporary aggravation of his pre-existing conditions and that the
aggravation had resolved by October 20, 2007.
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Petitioner suffered from left knee, low back and cervical problems prior to the August 20,
2007 undisputed accident. The Commission notes that on March 28, 2007, Dr. Benyamin
administered an interlaminar cervical epidural steroid injection due to Petitioner’s ongoing
cervical pain (PX30—PX9) and on August 5, 2007, Petitioner got a refill for Oxycodone due to
ongoing low back pain and spasms. (PX30—T.42) The Commission further notes that Petitioner
was working without restrictions even with is ongoing problems and that Dr. Benyamin noted
that Petitioner was “functioning well with medication and injections.” (PX30—PX9)

Following the August 20, 2007 accident, Petitioner complained of left knee, low back and
neck pain. The Commission notes that Petitioner underwent Sl and left knee injections, which
he had not undergone for some time, after the accident. (PX30—PX6 & RX14) Petitioner also
continued to undergo cervical injections (PX30—PX9) and underwent a course of physical
therapy (PX30—RX10). Petitioner stopped attending physical therapy afier October 31, 2007.
(PX30—RX10) The physical therapy records show that on November 26, 2007, the physical
therapist noted that Petitioner had put physical therapy on hold and stopped attending therapy.
(PX30—RX10). The Commission notes that after undergoing conservative treatment after the
August 20, 2007 accident, by October 20, 2007, Petitioner’s overall complaints were basically
the same complaints he had prior to the August 20, 2007 accident. (PX30—PX6, PX7 & RX10)

Regarding Petitioner’s cervical condition, the Commission notes the cervical spine MRI
taken on April 15, 2002, showed interval increase in the degenerative intervertebral disc space
disease since May 19, 2000, broad-based central herniated disc protrusion at C3-4 which has
increased since May 19, 2000, a large right central and foraminal herniated disc extrusion at C5-
6 with compressive changes upon the cervical dural sac, moderate spinal stenosis and narrowing
and compromise of the right C5-6 neural foramen, increase in the size of the broad-based central
herniated disc protrusion at C6-7, and mild spinal stenosis at C6-7 which has increased since
May 19, 2000. (PX30—PX7) The December 4, 2004, cervical MRI showed evidence of anterior
fusion with metallic plate and screws at C5 through C7 and degeneration and minimal bulging of
the annulus at C3-4. (PX30—PX4) The October 24, 2005, cervical MRI showed satisfactory
appearance of anterior cervical fusion from C5 to C7, and slight narrowing of the intervertebral
disc at C3-4 degenerative in nature. (PX30—PX5) And finally, the cervical MRI taken on
October 23, 2007, after the accident, showed satisfactory appearance of anterior cervical fusion
from C5 to C7 and suggestion of mild to moderate broad-based central and slightly left
paracentral disc herniation at C3-4 level resulting in mild to moderate central stenosis without
cord impingement. (PX30—PX3)

On March 3, 2008, Respondent’s Section 12 examiner, Dr. Steven Delheimer, noted that
the cervical MRI reports from 2002 and 2007 “were clinically unchanged and showed no
objective evidence that the incident of August 20, 2007 aggravated or accelerated the pre-
existing condition.” (PX30—PX15) Dr. Delheimer found that what Petitioner suffered on August
20, 2007, was a soft tissue injury to the cervical spine which would have resolved in eight weeks.
Dr. Delheimer also found that any ongoing symptoms after the eight week period were
attributable to Petitioner’s pre-existing degenerative cervical condition.

In reference to Petitioner’s lumbar condition, Dr. Delheimer explained that Petitioner’s
pain was “unsubstantiated by any type of objective finding. The examination today showed the
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movements of his back and his gait to be significantly different from what 1 observed on the
video surveillance tapes.” (PX30—PX15) Dr. Delheimer opined that Petitioner did not sustain
any lumbar injury on August 20, 2007 and explained that “regardless of the incident of August
20, 2007 there has been no aggravation, acceleration, or exacerbation of the pre-existing lumbar
condition. Furthermore, any treatment to the lumbar spine following the incident of August 20,
2007 would be related to [Petitioner’s] underlying degenerative disc disease.” Dr. Delheimer felt
Petitioner had reached maximum medical improvement regarding the August 20, 2007, accident
and could return to work without restrictions.

Regarding his left knee condition, Petitioner was asked to see Dr. Lawrence Li, another
Section 12 examiner for Respondent. (PX3—RX19) In his report, issued on March 3, 2008, Dr.
Li diagnosed Petitioner as having significant underlying arthritis with an acute aggravation and
explained that Petitioner’s left knee “symptoms are pre-existing and were brought and
temporarily aggravated by his work injury....I believe any aggravation of his underlying
condition was temporary and would have resolved over a matter of one to two months....]
believe that the treatment provided with the exception of the synvisc injections was related to the
August 20, 2007 injury. The synvisc injections were for his underlying condition.” Dr. Li did
not feel Petitioner required a total knee replacement and that Petitioner had reached maximum
medical improvement from the August 20, 2007 accident.

The Commission notes that Dr. Delheimer issued a second report on April 11, 2008, after
reviewing Dr. Benyamin’s records and found that Petitioner did not sustain a cervical injury on
August 20, 2007, noting Petitioner’s “significant history of prior neck complaints” and treatment
just two weeks before the accident. (PX30—PX16 & RX21) Dr. Delheimer also changed his
opinion regarding Petitioner’s lumbar condition and found that “at worst™ Petitioner suffered a
soft tissue lumbosacral strain on August 20, 2007. The Commission finds this second report less
persuasive than his first since the records from Dr. Benyamin failed to provide any significantly
new information to Dr. Delheimer. Dr. Delheimer was already aware that Petitioner had a pre-
existing cervical condition and that he had been treating periodically and taking medication for
this pre-existing condition after reviewing Petitioner’s other medical records when he issued his
first report.

The Commission relies on the findings and opinions of Dr. Delheimer and Dr. Li and
notes that both doctors reviewed not only Petitioner’s medical records but the surveillance
videos, as well. The Commission notes that the videos, all taken after October 1, 2007 (PX30—
RX1), show Petitioner moving around and bending without difficulty. The Commission further
notes that the surveillance videos fail to show Petitioner limping, a condition which Petitioner’s
former co-worker, Debra Garrells, and Dr. Steven Vincent, who conducted a psychological
examination of Petitioner on September 25, 2007 for Petitioner’s Social Security Disability
claim, noted after the August 20, 2007 accident. (PX30—T.48-49, RX33)

Regarding the testimony of Debra Garrells, the Commission notes that during cross-
examination, she admitted that Petitioner stayed with her following the accident, an action that
indicates that she and Petitioner appeared to have more than a working relationship and leads the
Commission to question her credibility in this matter, (PX30—T.49-50)
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Based on the medical records, the Section 12 examination reports from Dr. Delheimer
and Dr. Li, and the surveillance videos, the Commission finds that the limping Petitioner
exhibited on September 25, 2007, had resolved by October 20, 2007, since the surveillance video
taken in October 2007 showed Petitioner moving about, without a limp, as well as bending,
stooping, walking and getting in and out of cars without difficulty. (PX30—RX1) The
Commission finds that the surveillance videos show that Petitioner had returned to his functional,
pre-accident state.

Therefore, based on a complete review of the entire record, the Commission finds that
Petitioner suffered a temporary aggravation of his pre-existing left knee, low back and cervical
spine conditions during the August 20, 2007, undisputed accident. The Commission further
finds that the aggravations had resolved by October 20, 2007. The Commission finds that
Petitioner is entitled to temporary total disability benefits from August 23, 2007 through October
20, 2007. The Commission further finds that Petitioner is entitled to medical expenses through
October 20, 2007, per the fee schedule, and to a reimbursement of $46.29 for medications paid
out-of-pocket through October 20, 2007 by Petitioner.

IT 1S THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed on April 2, 2013, is hereby modified as stated above, and otherwise affirmed and
adopted.

IT IS THEREFORE ORDERED BY THE COMMISSION that Respondent shall pay to
the Petitioner the sum of $604.29 per week for a period of 8-3/7 weeks, that being the period of
temporary total incapacity for work under §8(b), and that as provided in §19(b) of the Act, this
award in no instance shall be a bar to a further hearing and determination of a further amount of
temporary total compensation or of compensation for permanent disability, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
the sum of $7,790.50 for medical expenses under §8(a) and 8.2 of the Act, and $46.29 as re-
imbursement for out-of-pocket medication payments.

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
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for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

No bond is required for removal of this cause to the Circuit Court by Petitioner. The party
commencing the proceedings for review in the Circuit Court shall file with the Commission a

Notice of Intent to File for Review in Circuit Court. %
DATED: MAY 3 0 2014 } ! i ;; L
MIB/ell W Brennan 7;)
0-05/06/14
: 7 AT

Tthas J. T&rj

Kevin W. Lambo
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HICKMAN, JEFF Case# Q7WCO056155

Employee/Petitioner

HCR MANORCARE NORMAL #401
Employer/Respondent

On 4/2/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.10% shall accrue from the date listed above to the day before the date
of payment; however, if an employee’s appeal results in either no change or a decrease in this award, interest shail not
accrue.

A copy of this decision is mailed to the following parties:

0564 WILLIAMS & SWEE LTD
JAN SWEE

2011 FOX CREEK RD
BLOOMINGTON, iL 81701

2542 BRYCE DOWNEY & LENKOV LLC .
JUSTIN NESTOR

200 N LASALLE ST SUITE 2700
CHICAGO, IL 60601 -
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§ TEOF OIS [ injured Workers' Benefit Fund (§4(d))
)SS. [ ] Rate Adjustment Fund (§8(2))
COUNTY OF Peoria ) [ ] second Injury Fund (§8(¢)18)

D None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
19(b)
Jeff Hickman Case # 07 WC 56155
Employee/Petitioner
v Consolidated cases:

HCR ManorCare Normal #401
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Robert Falcioni, Arbitrator of the Commission, in the city of
Ottawa, on 3-21-13. After reviewing all of the evidence presented, the Arbitrator hereby makes findings on
the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A. D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

D Was there an employee-employer relationship?

0w

. D Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
. El What was the date of the accident?

|:| Was timely notice of the accident given to Respondent?

w]

Is Petitioner's current condition of ill-being causally related to the injury?
. |:| What were Petitioner's earnings?

. D What was Petitioner's age at the time of the accident?

D What was Petitioner's marital status at the time of the accident?

= -~ mamd

Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

K. r_—l Is Petitioner entitled to any prospective medical care?
L

. What temporary benefits are in dispute?
L] TPD [ ] Maintenance TID
M. @ Should penalties or fees be imposed upon Respondent?
N. D Is Respondent due any credit?

0. [_] Other

JCArbDecl9(5) 2710 100 W. Randolph Street #8-200 Chicago, IL 60601 312/814-6611 Toll-free 866/352-3033  Web site: www.iwce.il. gov
Downstate offices: Collinsville 618/346-3450  Peoria 309/671-3019 Rockford 815/987-7292  Springfield 217/785-7084
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On the date of accident, 8-20-07, Respondent was operating under and subject to the provisions of the Act.

FINDINGS

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.

Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $2578.88; the average weekly wage was $906.43,

On the date of accident, Petitioner was 49 years of age, single with 1 dependent children.

Respondent has not paid all reasonable and necessary charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $11136.21 for TTD, $0 for TPD, $0 for maintenance, and $0 for other
benefits, for a total credit of $11,136.21.

Respondent is entitled to a credit of $0 under Section 8(j) of the Act.

ORDER
Credits

Respondent shall be given a credit of $11,136.21 for TTD, $0 for TPD, and $0 for maintenance benefits, for a
total credit of $0.

Temporary Total Disability

Respondent shall pay Petitioner temporary total disability benefits of $604.28/week for 54 5/7 weeks,
commencing 8-23-07 through 9-11-08, as provided in Section 8(b) of the Act.

Medical benefits

Respondent shall pay reasonable and necessary medical services of $5008.82 and $8157.00 to Millennium
Pain Center, $1666.72 to McLean County Orthopedics, $255.90 to Clinton Internal Medicine, $423.00
to Centrat lllinois Neurohealth Sciences, $2797.43 to Diagnostic Neuro Technology, $17,197.81 to
BroMenn, $2625.13 to Anesthesia Consultants, $800.06 to RX Third Party, $441.23 to Bloomington
Radiology, and $5330.69 to John Warner Hospital.

In addition, Respondent is ordered to re-pay Medicare in the amount of $3655.26, and to reimburse Petitioner
in the amount of $111.08.

Penalties
Respondent shall pay to Petitioner penalties of $0, as provided in Section 16 of the Act, Section 19(k) of the
Act, and Section 19(1) of the Act.

In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of
medical benefits or compensation for a temporary or permanent disability, if any.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.



STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

Mw/ 2 DU — MWu by 19, 3013

Signature of Arbitrator Date

ICArbDecl9(b)

iPR o - 108
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THE ARBITRATOR HEREBY MAKES THE FOLLOWING FINDINGS OF FACT:

This case was previously tried as a 19(b) hearing before Arbitrator Robert Falcioni on 9-11-08. Ina
9-22-08 decision, Arbitrator Falcioni awarded TTD for 54 5/7 weeks, from 8-23-07 through the date of
hearing on 9-11-08; payment of medicals in the amount of $44,703.79; reimbursement to Medicare in the

amount of $3655.26 and reimbursement to Petitioner in the amount of $111.08.

In his 9-22-08 decision, the Arbitrator found that, although Petitioner had a previous left knee
condition from a work accident in 1997, which included an osteotomy on 3-3-98 and subsequent medical
care, Petitioner sustained a significant aggravation of his pre-existing arthritis as a result of his work
accident on 8-20-07 and that his current condition, with resulting disability, is causally related to his work
accident. The Arbitrator found that, although Petitioner had undergone a cervical fusion at C5-6 and C6-
7 on 5-21-02 and had some ongoing medical care to his cervical area, the 8-20-07 work accident
aggravated Petitioner’s cervical condition (with subsequent left radicular pain), contributing to the need
for Petitioner’s cervical surgery on 12-19-07 consisting of a posterior cervical foraminotomy at the C3-4
level. The Arbitrator further found that Petitioner’s work accident aggravated a pre-existing SI joint. The
Arbitrator stated that Petitioner’s work accident contributed to his current temporary total disability (PX
27, p.p. 6, 7 of decision).

In his 9-22-08 decision, the Arbitrator stated: “The Arbitrator specifically wishes to stress that
although Petitioner has varying degrees of degenerative conditions ongoing in the body parts that are the
subject of this claim at the time of the accident alleged herein, he was in fact working full duty at a job
that required heavy lifting and was able to do said job. Further, it does not appear from the voluminous
medical record introduced by both Respondent and Petitioner that as of the date of accident, any medical
provider had recommended any of the surgeries that Petitioner subsequently underwent (PX 27, p. 7).”

Petitioner had been receiving Social Security Disability benefits since 2001. Prior to arbitrating this
case on 9-11-08, Respondent’s counsel asked Petitioner to sign a release so Respondent could obtain

Petitioner’s Social Security file. Petitioner did not sign the release.

Respondent, HCR Manor Care Normal #401, reviewed this decision before the Workers’

Compensation Commission. In a 10-7-09 decision, the Commission vacated the Arbitrator’s decision



141UCC04 O

an remande thec e cktoth Arbitrator foran wdecision hich would inctude onsideration o
Petitioner’s Social Security.

The Commission found that, pursuant to ReoMovers, Inc. v IIC, 226 Iil.App.3d 216, 589 N.E.2d
704, 168 Iil.Dec. 304 (1 Dist. 1992), “where a party fails to produce evidence in his control, the
presumption arises that the evidence would be adverse to that party. As such, we find that Petitioner’s
unwillingness to release those records is sufficient to find that those records would most likely reflect
information that is unfavorable to Petitioner. Specifically, the records most likely contain information
inconsistent with a finding that Petitioner aggravated any of his pre-existing conditions,” (PX 28, p.p. 2,
3).

The Commission stated that because Petitioner refused to release his SSD records, there is very
little information regarding what Petitioner’s conditions of ill-heing were what his “baseline conditions”
might be, and what the terms of his “back to work™ program were. The Commission stated that “This
information is extremely relevant to Petitioner s claim of an aggravation of pre-existing conditions and
the evidence in the record of Petitioner working for a month, after being on disability for the better part of
six years, does not prove that Petitioner was capable of full duty work prior to this injury,” (PX 28, p. 2).

The Commission also found:

“Based upon Petitioner’s failure to provide the prior Social Security Disability records, which we
find are very relevant to Petitioner’s claim, we hereby vacate the Arbitrator’s decision and remand this
case back to the Arbitrator for further proceedings to allow Petitioner the opportunity to provide those
records. The Arbitrator shall issue a new decision following careful consideration of those records and
which is consistent with our Decision on Review. If Petitioner continues to refuse to provide them, then
the Arbitrator is instructed to issue a new decision that takes this refusal into account as discussed
above,” (PX 28, p. 3).

Petitioner appealed to the Circuit Court. In a 6-25-10 decision, Judge Scott Drazewski remanded
the case back to the Arbitrator for further instructions for Petitioner-Appellant to either provide the prior
Social Security Disability records, or, if Petitioner continues to refuse to provide them, then the Arbitrator

will render a new decision which takes the refusal into account (PX 29).
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At the arbitration remandment hearing on 3-21-13, the parties stipulated that the hearing was

limited to the same issues as presented at the previous 19(b) hearing which include TTD, medical,

penalties and causal connection through 9-11-08.

The Arbitrator finds that, based on the Commission’s decision and Judge Drazewski’s decision, the

focus of this remandment are:

1. Did Petitioner comply with both the Respondent’s request and the Commission’s Order to
produce his Social Security Disability records at arbitration on 3-21-13?

2. Do the Social Security records provide adverse new information that would affect the
Arbitrator’s 9-22-08 decision finding that Petitioner’s accident of 8-23-07 caused an
aggravation of a pre-existing cervical, Si and left knee condition which contributed to
Petitioner’s temporary total disability from 8-23-07 through 9-11-08 and the need for

medical care?

1. DID PETITIONER COMPLY WITH RESPONDENT’S REQUEST AND THE COMMISSION’S ORDER
TO PRODUCE HIS SOCIAL SECURITY RECORDS AT ARBITRATION ON 3-21-13?

Prior to Arbitration on 9-11-08, Respondent requested that Petitioner sign a release so it could

obtain Petitioner’s Social Security records.

At arbitration on 3-21-13, Petitioner testified, and the records reflect, that Petitioner signed a Social
Security Consent for Release of Information for Respondent on 6-7-10 (PX 1, RX 30) and 12-15-10 (PX
2, RX 31). Respondent subpoenaed Petitioner’s Social Security records on 6-18-10 and 10-31-10 (RX
32,RX 34, PX 7). Respondent hired Gould & Lamb, a Medicare vendor, to evaluate Petitioner’s claim
and Petitioner signed a release and appointment of representation for Gould & Lamb on 12-15-10.
Petitioner’s counsel expressed a willingness to work with Gould and Lamb and asked them to contact her
in correspondence to Respondent dated 8-19-11 (PX 9, RX 37).
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Petitioner and his counse soa empe 00 efittoner s oci Security records. Petition
signed an Appointment of Representation for his attorney and Petitioner’s counsel requested the Social
Security records on 4-20-11 (PX 5). Petitioner signed an SSA-1696 Form and Petitioner’s counse] re-
requested the file on 6-15-11 (PX 6). In addition, Petitioner testified that he drove to the Springfield
Social Security office to try to obtain his Social Security file (see also PX 21, RX 40, RX 41). Petitioner
produced these records obtained from these inquiries as exhibits at arbitration on 3-21-13 (PX 13, 14,15,
16, 18, 19, 20, 24, 25, and 26). Respondent produced these records at arbitration on 3-21-13 (RX 33, 37,
38, 41, 43, 45).

Petitioner’s counsel requested a copy of the original decision from the Social Security
Administration in Bloomington, Tllinois on 5-3-12 and received a notice from Social Security stating that
they were unable to process the request for a copy of the original decision and medical records as the file
had been destroyed (RX 43, PX 20).

The Arbitrator finds that to the best of his ability, Petitioner has complied with the Commission’s
order to produce his Social Security file. The Arbitrator also finds that Petitioner has complied with
Respondent’s request that Petitioner sign a release so that Respondent could obtain Petitioner’s Social

Security file.

2. DO THE SOCIAL SECURITY RECORDS PROVDE ADVERSE NEW INFORMATION THAT WOULD
AFFECT THE ARBITRATOR’S 9-22-08 DECISION FINDING THAT PETITIONER S ACCIDENT OF 8-
23-07 CAUSED AN AGGRAVATION QF A PRE-EXISTING CERVICAL, SI AND LEFT KNEE
CONDITION WHICH CONTRIBUTED TO PETITIONER’S TEMPORARY TOTAL DISABILITY AND
NEED FOR MEDICAL CARE?

In reviewing the Social Security records which both parties received from the Social Security
Administration, the Arbitrator finds that Respondent had more medical records on Petitioner (which
dated back to 1997) at the initial arbitration on 9-11-08 than the Social Security Administration had in its
file.

The medical records contained in the Social Security records procured by Respondent and
Petitioner’s counsel (PX 13, 14, 19, RX 33, 37, and 45) contain records from Millennium Pain Center
(these were provided at the 9-11-08 arbitration in PX 9 and RX 14); Clinton Internal Medicine (these
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were provided at the 9-11-08 arbitration in RX 5 and PX 7), Prairie Cardiovascular (these were provided
at the 9-11-08 arbitration in RX 15); BroMenn Hospital records (these were provided at the 9-11-08
arbitration contained in RX 12 and PX 6); Dr. Fletcher’s records (these were provided at the 9-11-08
arbitration contained in RX 16). The only treating medical records that Social Security had that
Respondent did not introduce on 9-11-08 is records relating to a colonoscopy of 3-22-06 and treatment
for gastritis.

Respondent provided significantly more records than Social Security had in its possession. Records
that Respondent produced at the 9-11-08 arbitration which were not contained in the Social Security file
were: records from Carle Clinic from 1998 to 2008; Central Ilinois Neuro Health Sciences from 2002
through 2008; Clinton Chiropractic from 2002 through 2008; records from Dr. Dold from 1997 through
2008; records from Dr. Herrin from 1997 through 2008; records from Dr. Hon from 1997 through 2008;
records from Dr. Mcllhaney from 1997 through 2008; and records from Springfield Neurosurgical
Associates (Dr. Pencek) from 1997 through 2008. The records that Respondent produced on 9-11-08

included treatment for Petitioner’s pre-existing knee, low back and cervical area.

The Social Security records contain a few additional reports and records that were not introduced at
arbitration on 9-11-08. These were reports generated by Social Security doctors and include a 3-31-99
report from Dr. McCracken. Dr. McCracken did not examine Petitioner, but filled out a form stating that
Petitioner had low back and left knee pain and he would be restricted to 20 pound lifting with a 6 to 8
hour work day (PX 13). The Social Security records include a 3-8-99 report from Dr. Atluri who stated
that Petitioner had degenerative joint disease, lumbosacral disc prolapse, left knee arthritis, depression,
CAD, and high blood pressure (PX 13). The Social Security records also contain a psychological report
from Dr. Forbes dated 3-2-99 which diagnosed Petitioner as having clinical depression as a result of pain
and inability to work. Dr. Forbes stated that Petitioner had the ability to understand and carry out
instructions and that he may have problems with work pressures (PX 13). In an OMB form, 0960-0413, a
person by the name of Addia White stated that Petitioner met the listing for affective disorders,
depression as a result of the pain on 3-29-99 (contained in PX 13). The Social Security records also
include a psychological evaluation performed by Dr. Stephen Vincent, a licensed clinical psychologist, on
9-25-07. Dr. Vincent stated that Social Security asked him to do a mental status examination of
Petitioner. Dr. Vincent stated that Petitioner was moderately depressed and his thought processes were
slow and deliberate yet logical. Dr. Vincent stated that Petitioner had a long history of depression with

ongoing symptoms and signs of depression with exacerbation given multiple medical problems,
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p carywi srea g c es,c o cneck dbac pain, and bilateral knee amwithi
being worse than right (contained in PX 13, RX 33).

The Arbitrator notes that Petitioner filled out a disability form on 12-12-98 stating that he had low
back pain, left hip and leg pain, and depression (PX 13). The Arbitrator notes that Petitioner filled out a
form on 10-1-07 for Social Security stating that pain limits his ADLs, that it affects his memory, that he
has pain and spasms (PX 14).

After reviewing the Social Security records that both parties produced at arbitration on 3-21-13 and
comparing them to the records produced at arbitration on 9-11-08, the Arbitrator finds that there is no
adverse new information which would affect the Arbitrator’s 9-22-08 decision finding that the 8-23-07
accident caused an aggravation of a pre-existing cervical, SI and left knee condition which contributed to
Petitioner’s temporary total disability and need for medical care The Arbitrator finds that he had the
relevant past medical treatment records at arbitration to make a determination of causal connection,

temporary total disability and penalties.

F. ISPETITIONER’S CURRENT CONDITION OF ILL BEING CAUSALLY RELATED TO THE INJURY?

The Arbitrator finds that no new relevant evidence was produced through the Social Security record
which would affect his opinions of causation on Petitioner’s left knee, cervical area, or Sl joint problems.
The Arbitrator notes that the medical records, with the exception of the forms generated by a Social
Security doctor evaluating the records, were available to the Arbitrator at arbitration on 9-11-08.

The Arbitrator therefore restates and reiterates his findings on causal connection in his 9-22-08

decision as follows:

Petitioner testified that he was employed as a registered nurse for Respondent, a nursing home, on
8-20-07. Petitioner testified that on that date, a resident began to fall out of his wheelchair and Petitioner
caught him from behind. Petitioner said that, as he caught the resident, his right foot hooked on the
resident’s wheelchair and he twisted his left knee. Petitioner said that the resident weighed
approximately 210 pounds and was over 6 foot tall. Petitioner said that after this incident, he noticed

immediate left knee, low back and SI pain as well as neck pain into his left shoulder.
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Petitioner filled out an incident form on 8-20-07 which described an incident consistent with his
testimony. The incident form states that Petitioner had left knee, low back and SI pain (PX 23).

Petitioner treated with Dr. Benyamin, a pain specialist, on 8-23-07. Dr. Benyamin recorded a
history of accident consistent with Petitioner’s testimony. Dr. Benyamin’s record of 8-23-07 states that
Petitioner sprained his left knee and injured his low back and SI joint. The record also states that
Petitioner had “DDD-spurring-neck.” Petitioner testified, and Dr. Benyamin’s record indicates, that
Petitioner informed Dr. Benyamin of his neck, left knee and back pain in a pain diagram that Petitioner
filled out when he met with Dr. Benyamin on 8-23-07 (PX 9).

Dr. Benyamin took an x-ray of Petitioner’s left knee and injected his SI joint on 8-23-07. Dr.
Benyamin performed an SI joint injection on 9-5-07. On 9-26-07, Dr. Benyamin stated that Petitioner
had neck pain with muscle spasm as well as low back and left knee pain (PX 9, 9-26-07 entry).

Petitioner treated with his family physician, Dr. Williams, on 10-5-07. Dr. Williams took a history
of Petitioner reinjuring himself at work trying to keep someone from falling over (PX 7). Dr. Williams
ordered an MRI of Petitioner’s cervical area on 10-23-07. The radiologist, Dr. Yousuf, stated that
Petitioner had a satisfactory appearance of a previous fusion from the C5 to C7 level and that there was a
suggestion of a mild to moderate broad-based central and slightly left paracentral disc herniation at the
C3-4 level resulting in mild to moderate central stenosis without cord impingement. Dr. Yousuf stated

that the left neural foramen was narrowed and may produce left C4 symptoms (PX 3).

Dr. Williams referred Petitioner to Dr. Kattner, a neurosurgeon who had previously treated
Petitioner, on 11-19-07. Dr. Kattner’s record on that date states that Petitioner had a previous cervical
fusion at C5-6 and C6-7 in 2002. Dr. Kattner’s record on 11-19-07 states that Petitioner presented with
symptoms that began on 8-20-07 when Petitioner was helping a patient out of a wheelchair and developed

left knee and neck pain that radiated into Petitioner’s left shoulder and left hand (PX 11). Dr. Kattner

==

performed surgery on Petitioner’s cervical area on 12-19-07 consisting of a posterior cervica
foraminotomy at C3-4 (PX 12).

As it relates to Petitioner’s left knee, Dr. Benyamin referred Petitioner to Dr. Bratberg, Petitioner’s

treating orthopedic surgeon, on 9-27-07. Dr. Bratberg recorded a history of accident consistent with
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type of injury to his left knee and that Petitioner had been quite uncomfortable since that time. Dr.
Bratberg stated that Petitioner also injured his sacroiliac in the accident (PX 6).

Upon exam on 9-27-07, Dr. Bratberg stated that Petitioner had some crepitation with flexion in the
patellar region and that he had pain and tenderness along the medial joint line in his left knee. Dr.
Bratberg stated that an x-ray taken on 9-27-07 showed 90°0 loss of the medial joint space. Dr. Bratberg’s
record indicates that Petitioner had a tibial osteotomy for osteoarthritis of the medial compartment nine
years ago, but he had done fairly well prior to his recent injury at work (FX 6).

Dr. Bratberg injected Petitioner’s left knee with depromedrol and Marcaine on 9-27-07. Dr.
Bratberg performed a synvisc injection on 12 6 07, 12-13-07 and 12 17-07 (PX 6.

In a 1-23-08 report, Dr. Bratberg stated that Petitioner had osteoarthritis in his left knee for a
considerable period of time, but he was functioning reasonably well until an episode where Petitioner
caught a patient falling out of a wheelchair. Dr. Bratberg opined that Petitioner aggravated the arthritic
condition in his left knee at the time of the accident (PX 2).

Respondent’s examining physician, Dr. Li, stated in a 2-5-08 report that he examined Petitioner and
that he reviewed medical records. Dr. Li concluded that Petitioner had a significant underlying arthritis
with an acute aggravation during his work accident. Dr. Li stated that Petitioner’s current left leg
condition may have had some aggravation from the work accident, but the underlying pathology was so
significant that the current symptoms mostly pre-existed. Dr. Li stated that he reviewed some
surveillance tapes (RX 1) and some concluded that Petitioner did not need a total knee replacement. Dr.
Li opined that Petitioner’s work accident of 8-20-07 was a temporary aggravation of his left knee arthritis
(RX 19).

Petitioner testified that prior to 8-20-07, he had treatment to his left knee from a work accident
beginning in 1997. The records reflect that Dr. Bratberg performed surgery on 9-23-97 to remove
multiple loose bodies in Petitioner’s left knee; that he performed an osteotomy of Petitioner’s left
proximal tibia with segmental osteotomy of the fibula on 3-3-98; and he performed surgery on 3-30-99 to
remove the staples from Petitioner’s left knee with a partial medial meniscectomy and shaving of the

femur at the patellofemoral joint (RX 9, 12). The records reflect that Petitioner treated nonoperatively
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with Dr. Bratberg in 2002 for his left knee and that he did not treat vs% Dr. Bratberg again until 9-27-07
although he did report symptoms of left knee pain to Dr. Benyamin on 2-5-07 and Dr. Lam on 6-8-07. At
that time, he treated with Dr. Bratberg for symptoms of increased left knee pain after his 8-20-07 accident
(PX 6, RX 12).

Petitioner testified that his left knee was relatively asymptomatic prior to his 8-20-07 accident.
Petitioner testified that prior to 8-20-07 he was able to do all of his job functions as a nurse for a nursing
home without any difficuities with his left knee and that his job was very physical and required a lot of
walking. Petitioner testified that afier his 8-20-07 accident, his knee pain increased and became constant.
Dr. Bratberg’s records reflect that Petitioner’s treatment has been consistent since his 8-20-07 work
accident (PX 6, PX 22). On 3-17-08, Dr. Bratberg stated that Petitioner would have difficulty continuing
his current nursing duties without severe restrictions (PX 6). Dr. Bratberg performed injections to
Petitioner’s left knee on 5-7-08 and 7-30-08 and kept Petitioner off work for his left knee (PX 22).

The Arbitrator therefore finds that Petitioner’s current left knee condition, and resulting disability, is
causally related to his 8-20-07 work accident. The Arbitrator finds that Petitioner sustained a significant

aggravation of his pre-existing arthritis as a result of his work accident.

The Arbitrator also finds that Petitioner aggravated his low back and SI joint as a result of his 8-20-
07 accident. The Arbitrator finds that, consistent with the medical records presented at arbitration (RX 2,
RX6,RX7,RX 9, RX 10, RX 11, RX 17, RX 18) and Petitioner’s testimony, Petitioner had a pre-
existing lumbar condition, which required surgical procedures in the 1990s, and left him with a
degenerative condition at several levels in his lumbar spine. The Arbitrator finds that the 8-20-07 work

accident aggravated Petitioner’s degenerative low back condition and that it aggravated his SI joint pain.

The Arbitrator further finds that Petitioner’s work accident of 8-20-07 contributed to the need for

Petitioner to undergo cervical surgery on 12-19-07.

The records indicate that Petitioner underwent a cervical fusion at C5-6 and C6-7 on 5-21-02 with
Dr. Amaral, Dr. Kattner’s partuer. Petitioner was not treated at Dr. Kattner’s office after he was released
by Dr. Amaral on 8-14-02 until 11-19-07, after his 8-20-07 work accident (PX 11, RX 3). Petitioner’s

testimony, and Dr. Benyamin’s records, reflect that he had some ongoing cervical pain which Dr.
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Petitioner testified that he intended to continue with Botox treatments from Dr. Benyamin.

Petitioner testified that the injections improved his cervical pain and that he was able to perform his

nursing duties for Respondent without difficulties until his 8-20-07 accident.

Petitioner subpoenaed a co-worker, Deb Garrells, an LPN who worked for Respondent at the time
of Petitioner’s work accident on 8-20-07, to testify at arbitration. Ms. Garrells testified that she had had
the opportunity to observe Petitioner at work numerous times before his work accident. Ms. Garrells
testified that doing nursing work for Respondent is physically demanding, but that Petitioner did not
appear to experience any difficulties performing it. Ms. Garrells testified that afier Petitioner’s work

accident, he had difficulty turning his head and he walked with a limp.

In a 4-9-08 report, Dr. Kattner, Petitioner’s treating neurosurgeon, stated that Petitioner had a
previous foraminal stenosis at C3-4 which was aggravated from the trauma of his 8-20-07 accident and
that Petitioner underwent a posterior cervical foraminotomy on 12-19-07. Dr. Kattner stated that
Petitioner developed neck pain which radiated down his left shoulder as a result of his lifting accident on
8-20-07 and that he needed a follow up MRI (PX 1).

Respondent’s Section 12 doctor, Dr. Delheimer, examined Petitioner on 3-3-08 and authored two
reports on 3-3-08 and 4-11-08 (PX 15, 16, RX 21). In his 3-3-08 report, Dr. Delheimer opined that
Petitioner had significant pre-existing cervical degeneration and that he sustained a soft tissue injury to
his cervical spine as a result of his 8-20-07 accident (PX 15). In his 4-11-08 report, Dr. Delheimer opined
that Petitioner did not have a cervical injury as a result of his 8-20-07 accident and that he had extensive
treatment to his neck prior to his work accident (PX 16, RX 21). During his 6-18-08 deposition, Dr.
Delheimer confirmed that he changed his 3-3-08 opinion based on new information he received and
opined that Petitioner did not sustain a cervical injury as a result of his 8-20-07 accident, but that he did
have a lumbar strain from it (RX 22, p.p. 16-18).

The Arbitrator relies on the records, Petitioner’s testimony, and Dr. Kattner’s opinion and finds that
Petitioner aggravated a pre-existing cervical condition which required surgery on 12-19-07, as a result of
his 8-20-07 accident. The Arbitrator finds that the work accident contributed to Petitioner’s current
cervical pain with radiating pain into his left shoulder. The Arbitrator further finds that Petitioner
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aggravated his SI joint, his pre-existing arthritis in his left knee and that he aggravated a degenerative
condition in his lumbar spine as a result of his work accident. The Arbitrator finds that the accident
caused or coniributed to Petitioner’s current condition temporary total disability. The Arbitrator
specifically wishes to stress that although Petitioner had varying degrees of degenerative conditions
ongoing in the body parts that are the subject of this claim at the time of the accident alleged herein, he
was in fact working full duty at a job that required heavy lifting and was able to do said job. Further, it
does not appear from the voluminous medical record introduced by both Respondent and Petitioner that
as of the date of accident, any medical provider had recommended any of the surgeries that Petitioner
subsequently underwent. It is clear from the records that Petitioner had a full duty medical release on the
date he was injured and that nothing in those records indicates that the release was conditional or
temporary. The only area in which the issue of a conditional work status arises is with regards to
Petitioner’s social security disability status, and it is clear that at the time he was injured Petitioner was
participating in a Social Security Administration program that allowed Petitioner to return to work for a
trial period of 9 months before being permanently terminated from the SSDI program. This had no effect

on his work status at the time of his accident as alleged herein.

J. WHAT MEDICAL BILLS ARE CAUSALLY RELATED TO THE INJURY?

For reasons stated in (F) Causal Connection, above, Respondent is ordered to pay the following

reasonable and necessary medical expenses under the Fee Schedule:

Millennium Pain Center $5008.82; $8157.00
McLean County Orthopedics $1666.72

Clinton Internal Medicine (Dr. Williams)  $255.90

Central Illinois Neurohealth Sciences $423.00

Diagnostic Neuro Technology $2797.43

BroMenn $17,197.81
Anesthesia Consultants $2625.13

RX Third Party $800.06
Bloomington Radiology $441.23

John Warner Hospital $5330.69

Total: $44,703.79.



In addition, Respondent is ordered to re-pay Medicare in the amount of $3,655.26 and to reimburse

Petitioner in the amount of $111.08.
K. WHAT TEMPORARY TOTAL DISABILITY BENEFITS ARE DUE PETITIONER?

The parties stipulated that Petitioner became temporarily disabled on 8-23-07. The Arbitrator finds
that Petitioner remained temporarily disabled through the date of arbitration on 9-11-08 and that he had
not reached MMI for either his cervical or left knee condition (PX 8).

Dr. Bratberg treated Petitioner on 7-30-08 and kept Petitioner off work (off work slip 7-30-08, PX
22).

In his 4-9-08 report, Dr. Kattner recommended an MRI for Petitioner. Petitioner testified that he
has not been able to schedule the MRI because of insurance issues. Petitioner has been undergoing
physical therapy through Dr. Kattner’s orders at John Warner with the last appointment on 9-2-08 (PX
20).

The Arbitrator reviewed the surveillance videos and reports on Petitioner and does not find them

inconsistent with a finding that Petitioner is temporarily disabled (RX 1, RX 27).

The Arbitrator therefore finds that Petitioner has been temporarily disabled from 8-23-07 through 9-
11-08. Petitioner is not barred from further proceedings on TTD, medical and for permanency.
M. IS PETITIONER ENTITLED TO PENALTIES?

Petitioner has remained temporarily disabled from 8-23-07 through 9-11-08, or 54 5/7 weeks. At

Petitioner’s TTD rate of $604.29, this amounts to $33,063.29. Respondent has paid TTD and
permanency advances in the amount of $11,136.31, or approximately 18 3/7 weeks of TTD benefits.
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The Arbitrator finds that Respondent’s reliance on its independent medical examiner’s opinions is
neither vexatious or unreasonable under the terms of the Workers’ Compensation Act. The Arbitrator

therefore denies Penalties and attorney fees in this case.





